What is Tax Fairness?
RITA DE LA FERIA®

In the last two decades, the term ‘fair taxation’ has become ubiquitous in the European public debate.
From a political economy perspective this increased popularity, primarily post-financial crisis,? is not
difficult to understand: the term is sufficiently vague to cover different taxing preferences, appropriately
simple to be intuitively understood by voters,® and suitably pro-social to convey a compelling story.*
From a normative perspective, however, it is precisely this vagueness and simplicity that renders the
term problematic.®> As Murphy and Nagel famously stated, ‘everyone agrees that taxation should treat

taxpayers equitably, but they don’t agree on what counts as equitable treatment’.®

The principles of equality and non-discrimination are at the heart of our legal systems, and equity is one
of the key principles of taxation. There is also a long and well-established literature on the relationship
between taxation and (domestic) income inequality, and the design of our tax systems often reflect these
concerns, for example through progressive personal income taxes, tax credits for low-income
individuals, or VAT exemptions. Recent research has also started shedding light on how taxation can

impact other inequalities, such as gender and race,” as well as how tax enforcement (administration) can
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impact, and be impacted by, various inequalities, including income, race, disability, literacy or age.®
Yet, despite growing academic attention on the link between taxation and inequalities, not only is a
broader theorisation still lacking, but academic scholarly is often not reflected in the policy debate. From
both a theoretical and a policy perspectives, what is meant by fair taxation? What is the impact of
taxation on inequalities, broadly construed, and to what extent should the tax system be used to redress

them?

To answer these questions, the European Association of Tax Law Professors (EATLP) embarked on a
massive global research project on “Taxation and Inequalities” in 2022. The overall aim of the project
was to fill the scholarship gap and inform policy, by presenting a novel analytical and conceptual
framework of taxation and inequalities, informed not solely by tax law, but also by human rights,
constitutional and administrative law, as well as public economics, political economy, moral philosophy,
and moral and social psychology. Both methodologically and thematically, this was an unusual research
project for the EATLP: methodologically, this project was based on a multi-disciplinary, law and
economics, and socio-legal approach, alongside the traditional comparative and doctrinal analysis;
thematically, where previous ones tended to focus on one aspect of the tax system, or on one type of
taxes, this project had a broader scope, focussing on one of the core elements of our tax systems — and

by extension therefore of our societies —and thus traversing the entire tax system.

The project’s proposed conceptual framework was predicated upon four central claims. First, that tax
systems design has an impact upon inequalities, despite constitutional mandates on equality and non-
discrimination, and in particular they can enhance them, decrease them, or (more often) both. Second,
that addressing inequalities through the tax system, or even having a tax system that does not augment
inequalities is not a pure aim, and it must be balanced against other tax and non-tax policy objectives.
In particular, there are (i) trade-offs within inequalities, so that often the key tax policy design decision
is not whether to address inequalities, but rather which inequality the tax system prioritise,® (ii) trade-
offs within the tax system, so that addressing inequality must be balanced against other tax aims, such
as efficiency,® and (iii) trade-offs outside the tax system, so that addressing inequality has to be balanced
against non-tax policy aims, such environmental sustainability or labour supply.* Third, that fairness
perceptions, and on how to address them, can be influenced by non-rational, often unconscious, factors,

such as behavioural biases, heuristics and other psychological and sociological effects. In particular,
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information asymmetries,'? egocentric benchmarking, moral psychology imperatives,*® and family
loyalty,'* can result in strong opposition to tax measures that would impact positively on inequalities,
such as inheritance taxes. Fourth, and finally, that inequalities can be enhanced not solely from legal
design (tax law), but also from law enforcement (tax administration). In particular the trends towards
revenue maximisation,® and automation of tax administrations can result in an unequal and

discriminatory application of tax law.®

To carry out such an ambitious project, the EATLP counted on the contribution of the biggest research
team in its history: 64 academics, based in 33 countries — six of which non-European; working
collectively on the preparation of 33 national reports and six thematic reports. The preliminary results
of the project were presented at the EATLP Annual Congress, held in Antwerp, on June 6-8, 2024. The
Congress’ programme reflected some of the most important issues coming out of the project, but the
presentations and discussions held therein did not represent the end of the matter, but rather the
beginning of a bigger discussion. True to its core aim, the project provided a novel analytical and
conceptual framework of taxation and inequalities, mapping out the core issues at stake, and highlighting

outstanding eight questions, without necessarily prescribing definite answers.

First, whilst constitutional adherence to the principle of equality and non-discrimination is nearly
universal, the scope of that constitutional mandate is less clear. Not only there are some discrepancies
across jurisdictions on what type of inequalities are covered by that mandate — most notably as regards
as regards ethnicity and sexual orientation — but perhaps even more crucially, it is unclear whether the
mandate entails simply respect for formal equality, respect for substantive equality and non-
discrimination, or whether it requires positive action to decrease inequalities. In some jurisdictions,
there are domestic guidelines on this matter — whether in the constitution itself, or through judicial
interpretation — but this does not appear to be the case in most jurisdictions; although human rights
literature has consistently pointed towards (at least) the need to respect substantive equality, under both

EU law and the European Convention on Human Rights.’

Second, in addition to the lack of clarity as regards the exact scope of the constitutional mandates on
equality and non-discrimination, the benchmark for that mandate, insofar as taxation is concern, is also

unclear. In particular, there are in principle three possible benchmarks against which to assess equality,
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namely individual taxes, the overall tax system (tax mix), the tax and expenditure systems put together
(public finance mix). Said in another way, can one individual tax enhance inequality, if the tax system
overall — or alternatively, the welfare state, supported by tax revenues — decreases inequality? In some
countries, the Constitutional mandate is clear on this regard, stipulating individual taxes as the
benchmark for equality assessment on taxation. In many countries, however, this is less clear, and
although individuals tend to judge fairness of each tax individually, this disaggregation bias is not in
line with the predominant view in public economics literature, which tends to favour the public finance

mix as the most appropriate benchmark for equality assessments.*8

Third, outwards inequality trade-offs and the extent to which the constitutional mandate of respect for
equality and non-discrimination should take priority over other constitutional policy mandates or policy
aims, must be considered. In a few countries this outwards policy trade-off has already been
contemplated upon by the Constitutional Courts, particularly in the context of wealth taxes, and the need
to balance tax policy designed to decrease income and wealth inequality, on the one hand, and the right
to property, on the other hand. Yet, various other potential conflicts are subjacent to existing tax policy
in various countries. This is the case, for example, with the proliferation of preferential personal income
tax regimes designed to attract investment, or high-skill labour. More than not decreasing inequalities,
it can be argued that these regimes violate formal equality — or in tax terms, horizontal equity. Is this
violation acceptable in the context of other policy aims, such as ensuring adequate labour supply or
promoting economic growth? Another example would be carbon taxes — or excises taxes — designed to
regulate behaviour so as to address environmental concerns. Here too, more than not decreasing
inequalities, it can be argued that these taxes increase income inequality: they are known to be
regressive.® Thus, whilst the term fair taxation is often used alongside sustainability — as in “fair and
sustainability taxation” — the two aims can be said to be often contradictory: sustainable tax policy will
often not be fair, and fair taxation will often not be sustainable.

Fourth, although there is often a tendency to concentrate on income (or wealth) inequality, there are
many types of inequalities — gender, race, age, etc. Moreover, the concept of intersectionality of
inequality must be taken into consideration: social categories, such as race, class, or gender are
interconnected, and thus can create overlapping and interdependent systems of discrimination or
inequalities.?® Addressing one inequality via the tax system may therefore result in enhancing another,
and the key question as regards the exercise of the constitutional mandate on equality will often be one
of inwards inequality trade-offs: what inequality should the tax system give priority to? These inwards

inequality trade-offs are often evident in measures designed to address gender inequality. For example,
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several European countries have adopted tax policy measures to address gender inequality, and increase
women’s access to the workforce, such as childcare or housework tax credits; these credits, however,
will by nature tend to benefit more women on higher incomes, and have negative distributional effects.
These credits, purposively or not, will therefore often de facto prioritise gender inequality over income
inequality. More recently, the preferential tax treatment of the elderly, particularly — although not
exclusively — in the form of lower personal income effective tax for pensions, has come to the fore of
discussions on inwards inequality trade-offs. Many countries have traditionally applied these
preferential treatments with the aim of addressing age inequality, and protecting the elderly as a
vulnerable group. Yet, as the elderly progressive become wealthier than other age groups — a global
phenomenon often linked to property values — discussions on inter-generational inequality are becoming

more common. Should the tax system give priority to age inequality over growing wealth inequality?

Fifth, when it comes to addressing inequalities through the tax system, the political economy of tax
policy is a critical —and often underestimated — consideration; the best tax policy, which delivers on the
constitutional mandate for equality in a perfectly balanced equilibrium of trade-offs, means very little if
it lacks the public support that enables it to become law. This role of political economy in determining
taxation policy has been increasingly acknowledged as a response to an easily observable gap in
traditional tax policy analysis; namely that policy outcomes are often sub-optimal, and thus hard to
understand without also appreciating political dynamics.?* Yet, traditional political economy studies are
often based on assumptions of (a majority) rational voters, exercising their voting right based on rational
self-interest — and assumption which does not easily explain many of the observable tax preferences.?
In reality, there is growing awareness that the political economy of taxation is often dependent on non-
rational, often unconscious, psychological and sociological phenomena. This is particularly evident on
debates regarding taxation and inequalities. For example, whilst there is reportedly a growing concern
in many European countries as regards rising wealth inequality, there is also strong opposition to
inheritance taxes, which are arguably one of our most effective tax instruments to address that inequality.
This opposition seems to be particularly strong insofar as these taxes apply to inheritances between close
family members — namely decedents and spouses — leading several countries that still have inheritance
taxes — they have been abolished in several countries — to provide broad scope exemptions or reductions
to inheritances between those family members. What explains this apparent contradiction in tax
preferences? As it turns out, it can be at least partially explained by various sociological principles, not
least what has been designated as the principle of family unit — the recognition of the family as a group
unit — which inheritances taxes are perceived to violate.?® Recognition of the importance of this

phenomena does not necessarily mean acquiescing to tax intuition, rather than tax reason, but in order
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to ensure public buy-in for tax policy that fulfils the constitutional mandates on equality, consideration

must be given to these phenomena.

Sixth, and finally, not just legal design, but law enforcement must also respect the constitutional mandate
on equality and non-discrimination. Yet, procedural law and administrative practice can have a very
significant impact on inequalities — even if this is often unacknowledged, and done by accident rather
than design. The intention is almost always to maximise tax revenues and/or combat non-compliance,
which in itself can have a negative impact on equity.?* The question is then, to what extent do those
ends justify the means? Tax amnesties are a paradigmatic example. A common practice in many
European countries, often approved during fiscal stress periods with the aim of rapidly increasing
revenue intakes, they raise significant concerns from an equality perspective.?® Indeed, similarly to
preferential personal income tax regimes, more than not decreasing inequalities, it can be argued that
amnesties violate formal equality — or in tax terms, horizontal equity. Similarly with the process of
digitalisation of tax administrations, and the use of Al as a compliance-enhancing tool by many
European tax administrations. There are many advantages to this process, the biggest of which —
although by no means, only advantage — is its effectiveness. Yet, there are also significant concerns over
their impact on enhancing existing inequalities as regards protected categories, such as ethnic minorities
and the disabled.?®

These are fundamental questions to which we, tax law academics, are in an ideal position to help answer.
It will not be an easy or simple discussion — but make no mistake about it, the policy focus on “fair
taxation” will not go away, and if we do not contribute to the debate that vacuum will be filled by those
with less expertise, or by those with simply a different type of expertise (economics, political science),
whose contributions and concerns will, by nature and training, be different from our own. Our continent
is at a cross-roads. Of course, the debate on the future of Europe is not just about taxation, but rather
much wider and multi-faceted; yet, tax policy has a fundamental role to play in that debate. The
European public may not be fully conscious of the implications that it has for our future, and that of

every citizen living in our continent. But we are — so if not us, then who?
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